BY U.S. CERTIFIED MAIL
November 16, 2017

Citizen Suit Coordinator

Environment and Natural Resources Divisio
Law and Policy Section

P.O. Box 7415

Ben Franklin Station

Washington, DC 20044-7415

Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Re:  Communities for a Better Environme
United States District Court Case No
Consent Decree; 45-day review

Dear Citizen Suit Coordinators,

On November 15, 2017, the parties in the ab
decree setting forth mutually agreeable settle
Pursuant to the terms of the Consent Decree
being submitted to the U.S. Environmental f
for a 45-day review period. If you have any
free to contact me or counsel for Defendant
matter.

Sincerely,

Douglas J. Chermak
Attorneys for Plaintiff Communities for a B«

cc via First Class Mail: Alexis Strauss
cc via e-mail: Thomas Bruer
tbruen@tbsgle

Encl.

1
t of Justice
ysrdinator

la Avenue, N.W.
> 20530-0001

tems, Inc.,

tered into a proposed consent

: the matter in its entirety.

5, the enclosed consent decree is
.the U.S. Department of Justice
1e consent decree, please feel
'ou for your attention to this

ministrator, EPA Region 9

ant,



o @ 3 N Nl W N

NONNNNNNN e e e e et ek e ek ek e
g\le\mauw—cew\lo\mauu—:c

Michael R. Lozeau (State Bar No. 14289
Douglas J. Chermak (State Bar No. 2333°")

LOZEAU DRURY LLP

410 12th Street, Suite 250
Oakland. CA 94607

Tel: (510) 836-4200

Fax: (510) 836-4205

E-mail: doug@lozeaudrury.com

Attorneys for Plaintiff
COMMUNITIES FOR A BETTER EN\

Plaintiff's Additional Counsel Listed On

Thomas M. Bruen (State Bar No. 63324
LAW OFFICES OF THOMAS M. BRU
A Professional Corporation

1990 N. California Boulevard. Suite 620
Walnut Creek. CA 94596

Tel: (925)295-3131

Fax: (925) 295-3132

E-mail: tbruen@tbsglaw.com

Attorneys for Defendant
ALLIED WASTE SYSTEMS. INC.

UNITED !
NORTHER?

COMMUNITIES FOR A BETTER
ENVIRONMENT. a non-profit corpor:

Plaintiff.
VS.

ALLIED WASTE SYSTEMS. INC.. a
corporation,

Defendant.

NOV 27 2017

RONMENT

ext Page

'ATES DISTRICT COURT

JISTRICT OF CALIFORNIA

on.

[PROPOSED] CONSENT DECREL

Case No. 3:17-cv-02793-JSC

[PROPOSED] CONSENT DECREE

(Federal Water Pollution Control Act, 33

U.S.C. §§ 1251 et seq.)

Case No. 3:17-¢v-02793-]SC
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Shana Lazerow (State Bar No. 195491)
COMMUNITIES FOR A BETTER EN\ _RONMENT
120 Broadway, Suite 2

Richmond. CA 94804

Tel: (510) 302-0430 x 18

Fax: (510) 302-0438

E-mail: slazerow(@cbecal.org

[PROPOSED] CONSENT DECREE

Case No. 3:17-¢v-02793-1SC
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CONSE]
The following Consent Decree is enter
a Better Environment (**Plaintift” or *CBE”) a
("Defendant” or “Allied Waste™). The entities
individual "Settling Party” and collectively th
WHEREAS. CBE is an environmenta
organized under the laws of the State of Califc
WHEREAS. CBE is dedicated to emp
seek a voice in determining the health of their
WHEREAS. Allied Waste is the owne
recovery station. located at 951 Waterbird Wa
the Settling Parties as the “Facility”;
WHEREAS. the Facility falls within ¢
4953 (Refuse Systems). and 4212 (Local Truc
WHEREAS. CBE has approximately
around the waters of the State of California:
WHEREAS. storm water discharges z
regulated pursuant to the National Pollutant D
Permit No. CAS000001 [State Water Resourc
DWQ (as amended by Water Quality Order 9’
Quality Order No. 2014-0057-DWQ) (hereina
of the Federal Water Pollution Control Act (**(
et seq.:
WHEREAS. the Permit includes the f
Allied Waste: 1) develop and implement a sto

control pollutant discharges using best availat

[PROPOSED] CONSENT DECREE

'DECREE

into by and between Plaintiff Communities for
Defendant Allied Waste Systems. Inc.

itering into this Consent Decree are each an
Settling Parties™ or “*Parties.”

istice non-profit 501(c)(3) organization

ia with a local office in Richmond. California:
rering low-income communities of color that

. water and land;

ind operator of a solid waste transfer and

n Martinez, California, hereinafter referred to by

ndard Industrial Classification ("SIC™) codes
1g Without Storage);

100 members who live and/or recreate in and

ciated with industrial activity at the Facility are
harge Elimination System (“NPDES”) General
Control Board]. Water Quality Order No. 92-12-
3-DWQ and as subsequently amended by Water
r the “Permit™). issued pursuant to Section 402

:an Water Act” or “the Act™). 33 U.S.C. §§ 1251

owing requirements for all permittees. including
water pollution prevention plan ("SWPPP™): 2)

technology economically achievable (“BAT™)

Case No. 3:17-cv-02793-ISC
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and best conventional pollutant control technc
implement BAT and BCT through the develog
Practices (*“BMPs™), which must be included :
implement additional BMPs to prevent or redi
to any exceedance of water quality standards:
WHEREAS. on March 8,2017. CBE
United States Environmental Protection Agen
Water Resources Control Board (“*State Board
Regional Water Quality Control Board (“Regi
Regional Administrator of the EPA (Region 9
505(a)(1) and (f) of the Clean Water Act, 33 (
alleging violations of the Act and the Permit a
WHEREAS. on May 15.2017. CBE 1
States District Court. Northern District Court
Environment v. Allied Waste Svstems. Inc. (C:
Section 301(a) of the Clean Water Act, 33 U.¢
Facility ("Complaint™) based on the 60-Day N
WHEREAS., CBE contends in its 60-1
things, Allied Waste has repeatedly discharge
and the Clean Water Act;
WHEREAS. Allied Waste denies all :
Complaint relating to the Facility:
WHEREAS. the Settling Parties. thro
either adjudication of CBE’s claims or any ad
other wrongdoing. believe it is in their mutual

allegations in the 60-Day Notice letter and Co

[PROPOSED] CONSENT DECREE

2y ("BCT™) to prevent or reduce pollutants: 3)
ent and application of Best Management
| updated in the SWPPP; and 4) when necessary,

+any pollutants that are causing or contributing

‘ved Allied Waste. the Administrator of the
(“EPA™). the Executive Director of the State

. the Executive Officer of the San Francisco Bay
al Board™), the U.S. Attorney General. and the
/ith a notice of intent to file suit under Sections
LC. § 1365(b)(1)(A) ("60-Day Notice letter™).
1e Facility:

d a complaint against Allied Waste in the United
California. entitled Communities for «a Better
No. 3:17-cv-02793-)JSC); alleging violations of
'. § 1311(a). and violations of the Permit at the
ice letter;

y Notice letter and Complaint that. among other

olluted storm water in violation of the Permit

:gations set forth in the 60-Day Notice letter and

h their authorized representatives and without
ssion by Allied Waste of any alleged violation or
terest and choose to resolve in full CBE’s

>laint through settlement and avoid the cost and

Case No. 3:17-¢v-02793-JSC
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uncertainties of further litigation;
WHEREAS, all actions taken by Defe
made in compliance with all applicable federa
NOW THEREFORE IT IS HEREB'
PARTIES, AND ORDERED AND DECRE
1. The Court has jurisdiction over
Section 505(a)(1)(A) of the Clean Water Act,
2. Venue is appropriate in the Noi
505(c)(I) of the Clean Water Act. 33 U.S.C. §
alleged violations took place is located within
3. The Complaint states claims ug
Section 505(a)(1) of the Clean Water Act. 33 {
4. Plaintiff has standing to bring t
5. The Court shall retain jurisdict
terms of this Consent Decree for the life of the
necessary for the Court to resolve any motion
L OBJECTIVES
6. It is the express purpose of the
Decree to further the objectives set forth in th
to resolve those issues alleged by CBE in its (
forth fully below. Defendant agrees to comply
comply with the requirements of the Permit ai
at the Facility.
IL. COMMITMENTS OF ALLI
7. In order to reduce or prevent p

discharging via storm water to the waters of tl

[PROPOSED] CONSENT DECREE

ant pursuant to this Consent Decree shall be
1d state laws and local rules and regulations;
STIPULATED BETWEEN THE SETTLING
) BY THE COURT, AS FOLLOWS:

€ subject matter of this action pursuant to
U.S.C. § 1365(a)(1)(A):

ern District of California pursuant to Section
65(c)(1). because the Facility at which the

is District:

1 which relief may be granted pursuant to

+.C. § 1365(a)(1):

s action;

1 over this matter for purposes of enforcing the
‘onsent Decree. or as long thereafter as is

enforce this Consent Decree.

ttling Parties entering into this Consent

‘lean Water Act. 33 U.S.C. §§ 1251. ef seq.. and
nplaint. In light of these objectives and as set
ith the provisions of this Consent Decree and to

all applicable provisions of the Clean Water Act

) WASTE
utants associated with industrial activity from

United States, Allied Waste shall implement

Case No. 3:17-cv-02793-JSC
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appropriate structural and non-structural BMP
fully below.

8. Maintenance of Implemented
the Facility shall maintain in good working or
systems currently installed or to be installed p
limited to. existing housekeeping measures.

9. Structural Improvements to !
Facility. By October 15. 2017, unless otherw
following structural improvements to storm w
map attached hereto as Exhibit A:

a. To filters storm water
install drop inlet filters (120z geotextile filters

b. Allied Waste shall inst:
edge of the green waste tippiﬁg area before th
generate runoff (shown on site).

c. Allied Waste shall inst:
the Bin Storage Area and access road at the F:

d. Allied Waste shall inst:
the processing area.

e. Within fourteen (14) d:
Waste shall e-mail CBE digital photographs ¢

10. Improvements to Housekeep
Allied Waste shall sweep twice per week as v

11.  Employee Training. Within «
Defendant shall conduct employee training fo

responsibility for the implementation of any

[PROPOSED] CONSENT DECREE

as required by the Permit. as described more

torm Water Controls. Allied Waste agrees that
r all storm water collection and management

suant to this Consent Decree. including but not

yrm Water Management Measures at the
:indicated, Allied Waste shall implement the

:r management at the Facility. as indicated on the

r to discharge. Allied Waste shall replace or
- equivalent) in the drop inlets at the Facility.
a triangular silt dike or Filtrexx Sox at the west

astern tunnel strip drain during rain events that

a ten foot wide strip of 3™ diameter rock between
lity.

fiber rolls where storm water discharges from

of each of the above improvements, Allied
firming said improvements. '

: Measures at the Facility. By October 1. 2017.
| as in anticipation of any predicted rain events.
ty (60) days of the Effective Date.
mployees/workers who have

tion of the SWPPP. including the

Case No. 3:17-¢v-02793-JSC
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Monitoring and Reporting Program, or compli
Consent Decree, to reflect the new measures tl
12.  Notice of Termination of Cov
termination of coverage under the Permit on tt
activity does not discharge to waters ot the Ur
requirements shall apply to the development. i
NOT:
a. In July 2017, Allied We¢
Control Board a Notice of Non-Applicability |
that it complied with the requirements set fort
provided a copy of its NONA and Technical F
b. Within fifteen (15) day:
Regional Water Quality Control Board. Alliec
and pursue termination of coverage and autho
Allied Waste shall provide a copy of its NOT
c. Within thirty (30) davs
the Bay Area Regional Water Quality Control
storm water retention improvements. but not |
to take approximately 4 months to complete.
13.  Sampling and Monitoring. {
Defendant shall continue to sample and monit
from the Facility to waters of the United State
a. Defendant shall analyz
for the following parameters: Total Suspende

Chemical Oxygen Demand. Recoverable Zinc

b. Defendant shall use a s

[PROPOSED]| CONSENT DECREE

ce with other terms of the Permit or

are contained in this Consent Decree.

age Under the Permit. Defendant shall seek
basis that storm water associated with industrial
d States. The following process and

slementation. and request for approval ot an

> submitted to the Bay Area Water Quality
VONA™Y and Technical Report tor concurrence
n Section XX.C of the Permit. Allied Waste has
ort to CBE.

f approval of the NONA by the Bay Arca

/aste shall file a Notice of Termination ("NOT™)
ation to discharge pollutants under the Permit.
bmittal to CBE within ten (10) day of submittal.
concurrence on the NONA Technical Study by
oard. Allied Waste will start construction of the

ore April 1.2018. The construction is estimated

ess and until Defendant’s NOT is approved.

all storm water and non-storm water discharges
1s required by the Permit.

Il storm water samples collected at the Facility
olids, pH. Oil & Grease. Iron. Aluminum,
-.ead, and Chemical Oxygen Demand.

e certified laboratory to conduct all analysis

Case No. 3:17-¢v-02793-ISC
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pursuant to this Consent Decree. Defendant sl
provided in Table 2 of the Permit.

14. Amendment of SWPPP. Witl
Waste shall amend the Facility’s SWPPP to in
management practices set forth in or resulting
ensure that all maps. tables, and text comply w

Allied Waste shall revise the SWPPP t
details of the measures to be installed. and dis«
addressing the pollutant sources at the Facility
provided to CBE within ten (10) business days

15. Reports. During the term of tk
CBE with a copy of all documents submitted t
concerning the Facility's storm water discharg
reports submitted to the Regional Board and/o
documents and reports shall be mailed to CBE
agency. Alternatively. to the extent that Allie
Board or State Board via SMARTS. Allied W
notice to CBE via e-mail that said results have
of uploading said documents.

16. Annual Site Inspection. Up
(including an attorney). may conduct one insp
term of this Consent Decree is in effect. The ¢
hours and CBE shall provide Defendant with ¢
(24) hours notice prior to a Site Inspection dur
notice prior to a Site Inspection during dry we

electronic mail. During the Site Inspection. D

[PROPOSED] CONSENT DECREE

| select analytical test methods from the list

thirty (30) days of the Effective Date. Allied
rporate all changes. improvements. and best
ym this Consent Decree. Allied Waste shall

1 the requirements of the Permit.

lescribe all structural and non-structural BMPs,
;s why such BMPs should be effective in

A copy of the amended SWPPP shall be

f completion.

Consent Decree. Allied Waste shall provide
he Regional Board or the State Board

, including but not limited to all documents and
tate Board as required by the Permit. Such
>ntemporaneously with submission to such
Vaste submits such documents to the Regional
e may satisfy this requirement by providing

sen uploaded to SMARTS within seven (7) days

wree CBE representatives or consultants

ion (*“Site Inspection™) at the Facility during the
¢ Inspection shall occur during normal business
much notice as possible. but at least twenty-four
g wet weather. and seventy-two (72) hours

ier. Notice will be provided by telephone and

:ndant shall allow CBE and/or its representatives

Case No. 3:17-¢cv-02793-1SC
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access to the Facility’s SWPPP, storm water m
data related to storm water monitoring at the F
Plaintiff may request that Defendant collect a ¢
Facility's designated discharge point reference
are occurring. Defendant shall collect the sam
representative(s) may observe the split sample;
CBE shall be permitted to take photographs or
pursuant to this paragraph. If CBE takes photc
Defendant with the photographs and/or video \
Inspection. CBE agrees that all individuals wt

a waiver and release prior to the Site Inspectio

III. MITIGATION PAYMENT, I

itoring records. and non-privileged reports and
lity. During the Wet Weather inspection.

nple of storm water discharge from the

n its SWPPP, to the extent that such discharges
: and provide a split sample to CBE. CBE’s
being collected by Defendant’s representative.
deo recording during any Site Inspection

aphs and/or video recording. CBE shall provide
hin fourteen (14) calendar days after the Site

will participate in a Site Inspection will execute

IMBURSEMENT OF LITIGATION FEES

AND COSTS., OVERSIGHT, AND STIPULATED PAYMENTS

17.  Mitigation Payment. In recog
comply with all aspects of the General Permit
by Allied Waste of any penalties, which have |
action if it had been adjudicated adverse to All
Allied Waste will pay the sum of thirty thousai
Communities and the Environment (“Rose Fou
to environmentally beneficial projects relating
Francisco Bay watershed. Payment shall be pt
Foundation. 1970 Broadway. Suite 600. Oakla
made by Allied Waste to the Rose Foundation
Date. Allied Waste shall copy CSPA with any
the Rose Foundation. The Rose Foundation st

thirty (30) days of when the funds are disperse

[PROPOSED] CONSENT DECREE

ion of the good faith efforts by Allied Waste to
1 the Clean Water Act, and in lieu of payment
:n disputed but may have been assessed in this

1 Waste, the SETTLING PARTIES agree that
dollars ($30.000) to the Rose Foundation for
lation™) for the sole purpose of providing grants
water quality improvements in the San

'ided to the Rose Foundation as follows: Rose

. CA 94607. Attn: Tim Little. Payment shall be
thin thirty (30) calendar days of the Effective
rrespondence and a copy of the check sent to

| provide notice to the Settling Parties within

yy the Rose Foundation, setting forth the

Case No. 3:17-¢v-02793-JSC
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recipient and purpose of the funds.

18. Reimbursement of Fees and
amount of twenty seven thousand dollars ($27
investigation, expert, and attorneys' fees and
result of investigating the activities at the Fac
matters to Allied Waste's attention, and negot
interest. The payment shall be made within tt
shall be made via wire transfer or check. mad:
overnight delivery. unless payment via wire ti
Chermak. 410 12th Street, Suite 250, Oaklanc

19. Compliance Monitoring Fun
costs that will be incurred in order for CBE to
Consent Decree and to effectively meet and c
for the Facility, Allied Waste agrees to reimbu
in overseeing the implementation of this Cons
(8$3.000). Fees and costs reimbursable pursua
limited to, those incurred by CBE or its couns
sampling reports, review annual reports, disct
concerning potential changes to compliance r«
and confer sessions and mediation, and water
before the termination of this Consent Decree
itemized description for any fees and costs inc
Consent Decree. Allied Waste shall make a p
within thirty (30) days of receipt of an invoice
fees and costs incurred by CBE.

IV.  COMMITMENT OF COMM

sts. Allied Waste shall reimburse CBE in the
J0) to help defray CBE’s reasonable
ts, and all other reasonable costs incurred as a
y related to this Consent Decree, bringing these
ing a resolution of this action in the public
y (30) days of the Effective Date. The payment
ayable to: "Lozeau Drury LLP" and delivered by
sfer, to: Lozeau Drury LLP, c/o Douglas
A 94607.

As reimbursement for CBE's future fees and
onitor Allied Waste's compliance with this
‘er and evaluate storm water monitoring results
¢ CBE for its reasonable fees and costs incurred
t Decree up to but not exceeding three thousand
to this paragraph may include. but are not
to conduct site inspections. review water quality
on with representatives of Allied Waste
lirements, preparation and participation in meet
ality sampling. No later than ten (10) calendar
BE shall provide an invoice containing an
red in overseeing the implementation of this
ment made payable to “Lozeau Drury LLP™

om CBE that contains an itemized description of

NITIES FOR A BETTER ENVIRONMENT

|PROPOSED] CONSENT DECREE

Case No. 3:17-cv-02793-1SC
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20. Submission of Consent Decre
receiving all of the Settling Parties’ signatures
Consent Decree to the U.S. Department of Jus
consistent with 40 C.F.R. §135.5. The agency
days after receipt by the DOJ. evidenced by cc
period. In the event DOJ comments negativel
Settling Parties agree to meet and confer to att

VI. WAIVER, RELEASES AND

21. In consideration of the above, ¢
Decree. the Parties hereby forever and fully re
affiliates. subsidiaries. divisions. insurers, suc:
employees, attorneys, officers. directors and a
kind, nature. or description whatsoever, and ft
actions or causes of action, either at law or in
arising from CBE’s allegations and claims as |
Complaint for storm water pollution discharge
Termination Date of this Consent Decree.

22.  The Settling Parties acknowled

California Civil Code. which provides:

A general release does not extend to
suspect to exist in his or her favor at
known by him or her must have mate
debtor.

The Settling Parties hereby waive and relinqu
California Civil Code section 1542 with respe
from, or related to. the allegations and claims
Complaint for storm water pollution discharg

Termination Date of this Consent Decree.

[PROPOSED] CONSENT DECREE

» DOJ. Within three (3) business days of
this Consent Decree. CBE shall submit this

: (“DOJ") and EPA for agency review

view period expires forty-five (45) calendar
:spondence from DOJ establishing the review
n the provisions of this Consent Decree, the

pt to resolve the issues raised by DOJ.

JVENANTS NOT TO SUE

except as otherwise provided by this Consent
se each other and their respective parents.

sors. assigns, and current and former

1ts from any and all claims and demands of any
1 any and all liabilities, damages. injuries,

iity, which the Parties have against each other
forth in the 60-Day Notice Letter and

t the Facility up to and including the

that they are familiar with section 1542 of the

ims which the creditor does not know or
: time of executing the release. which if
ly affected his or her settlement with the

any rights or benefits they may have under
to any other claims against each other arising
set forth in the 60-Day Notice Letter and

it the Facility up to and including the

Case No. 3:17-¢v-02793-JSC
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23.  No Admission. The Parties en
avoiding prolonged and costly litigation. Not|
and Allied Waste expressly does not intend to
of law, or violation of law. nor shall complian
construed as an admission by Allied Waste of
violation of law. However. this Paragraph shz

responsibilities, and duties of the Parties unde

VII. BREACH OF CONSENT DEF

PROCEDURES

24.  Informal Dispute Resc'-“ion.

Dispute Resolution™ pursuant to the terms of t
a. If a dispute under this A
Party believes that a violation of the Agreeme:
Settling Parties will meet and confer (telephon
receiving written notification of a request for ¢
proceeding, the Settling Parties will discuss th
mutually acceptable plan. including implemen
Parties may. upon mutual written agreement,. ¢
discussions beyond twenty-one (21) days.

b. If any Settling Party fail
forth in paragraph (a) directly above, or the me
least twenty-one (21) days have passed after tt
occurred, either Settling Party may initiate the
directly below.

. 25. Formal Dispute Resolution.

any Settling Party against any other Settling Pz

requirements of the Court’s dismissal order an

[PROPOSED] CONSENT DECREE

“into this Consent Decree for the purpose of

g in this Consent Decree shall be construed as.
1ply. any admission as to any fact. finding. issue
with this Consent Decree constitute or be

y fact. finding, conclusion. issue of law. or

not diminish or otherwise affect the obligation.

1is Consent Decree.

REE AND DISPUTE RESOLUTION

he Settling Parties will engage in “Informal
paragraph:

eement arises. including whether any Settling
and the Court’s dismissal order has occurred. the
illy or in-person) within twenty-one (21) days of
h meeting. During the meet and confer

lispute and make reasonable efforts to devise a
ion dates. to resolve the dispute. The Settling

>nd the time to conduct the meet and confer

o meet and confer within the timeframes set
and confer does not resolve the dispute. after at
neet and confer occurred or should have

ormal Dispute Resolution™ procedures outlined

any action or proceeding which is brought by
y pertaining to. arising out of. or related to the

his Agreement. the Settling Parties will first

Case No. 3:17-¢v-02793-)JSC
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utilize the “Informal Dispute Resolution™ meet
paragraph and. if not successful. the Settling P.
procedures in this paragraph. “Formal Dispute
Show Cause or other appropriately titled motic
Northern District of California, to determine w
Agreement and the Court’s dismissal order anc
any violation identified by the District Court w
and fees incurred in the Formal Dispute Resolt
standard established by Section 505 of the Cle:

26.  Force Majeure. Allied Waste
Allied Waste’s respective duties under this Co:
circumstances beyond the control of Allied W¢
reasonably foreseen and prevented by the respe
Any delays due to the Allied Waste's respectiv
applications and to exercise diligent efforts to «
not. in any event. be considered to be circumst
inability will not, in any event. be considered t
control.

a. If Allied Waste claims i
twenty (20) days of the date that Allied Waste
would cause non-performance with the terms ¢
should have known of the event or circumstanc
must describe the reason for the non-performai
Consent Decree. The notice must describe the
may persist. the cause or causes of the non-per

Allied Waste to prevent or minimize the non-p

[PROPOSED] CONSENT DECREE

1d confer proceedings set forth in the preceding
tes will utilize the “Formal Dispute Resolution™
esolution™ will be initiated by filing a Motion to
**Motion™) in the United States District Court.
ther either party is in violation of the

f so. to require the violating party to remedy

1in a reasonable time frame. Litigation costs

on process will be awarded in accord with the
Water Act. 33 U.S.C. § 1365

[l notify CBE if timely implementation of

:nt Decree becomes impossible due to

z or its agents. and which could not have been
ive Allied Waste’s exercise of due diligence.
‘ailure to make timely and bona fide

nply with the terms in this Consent Decree will
>es beyond Allied Waste's control. Financial

)e circumstances beyond the Allied Waste’s

ossibility. it will notify CBE in writing within
scovers the event or circumstance that caused or
his Consent Decree. or the date Allied Waste
by the exercise of due diligence. The notice

: and specifically refer to this section of this
ticipated length of time the non-performance
‘mance, the measures taken or to be taken by

‘ormance, the schedule by which the measures

Case No. 3:17-cv-02793-JSC
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will be implerﬁented. and the anticipated date ¢
reasonable measures to avoid and minimize su
b. The Settling Parties will
performance and. if the Settling Parties concur
timely good faith efforts of Allied Waste, due
Waste that could not have been reasonably for
diligence by Allied Waste. new performance d
c. If CBE disagrees with A

Settling Parties cannot timely agree on the terr
either Settling Party may invoke the dispute re
Consent Decree. In such proceeding, Allied W
delay in performance of any requirement of th
force majeure and the extent of any delay attril
VIII. MISCELLANEQ"™ < ™™ QVIS

27.  Effective Date. The Effective
subsequent entry of the Consent Decree by th
28.  Term of Consent Decree. Th

21, 2018, or through the conclusion of any pr
prior to December 21. 2018. or until the com|
by this Consent Decree, whichever is the late
29. Execution in Counterparts. 1

more counterparts which. taken together, sha

document.

30.  Facsimile Signatures. The Pa

by facsimile or electronic mail transmission s

31.  Construction. The language ii

[PROPOSED] CONSENT DECREE

sliance. Allied Waste will adopt all
performance.

nd confer in good faith concerning the non-
rrformance was or is impossible, despite the
mstances beyond the control of Allied

nd prevented by the exercise of due

s will be established.

/aste’s notice, or in the event that the

:w performance deadlines or requirements,
n process described in Paragraph 27 of this
ill bear the burden of proving that any

ent Decree was caused or will be caused by

to such circumstances.

“this Consent Decree shall be upon the

L.

sent Decree shall terminate on December

1g to enforce this Consent Decree initiated
of any payment or affirmative duty required
rence.

1sent Decree may be executed in one or

emed to constitute one and the same

gnatures to this Consent Decree transmitted
deemed binding.

rts of this Consent Decree. unless otherwise

Case No. 3:17-¢v-02793-1SC
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stated, shall be construed according to its pla
paragraph headings used in this Consent Dec
construction of this Consent Decree.

32.  Authority to Sign. The under:
Decree on behalf of their respective parties ai
terms and conditions of this Consent Decree.

33. Integrated Consent Decree.
and warranties. express or implied, oral or wi
of this Consent Decree are contained herein.

34.  Severability. In the event that
held by a court to be unenforceable, the valid
adversely affected.

35.  Choice of Law. This Consent
States, and where applicable, the laws of the !

36.  Full Settlement. This Consent
this matter. It is expressly understood and ag
voluntarily entered into by the Parties with ar

37. Negotiated Consent Decree. ~
and agree that it shall not be construed agains
the Parties jointly prepared this Consent Decr
interpreted against any one party.

38.  Modification of the Consent I
herein, may not be changed. waived. or disch:
Parties.

39.  Assignment. Subject only to t}

Decree. all of the rights, duties and obligation

[PROPOSED] CONSENT DECREE

ind ordinary meaning. The captions and

-are for reference only and shall not affect the

ned are authorized to execute this Consent

have read. understood and agreed to all of the

Consent Decrees, covenants. representations

:n, of the Parties concerning the subject matter

y of the provisions of this Consent Decree are

of the enforceable provisions shall not be

cree shall be governed by the laws of the United
te of California.

ecree constitutes a full and final settlement of

d that the Consent Decree has been freely and
1pon advice of counsel.

: Parties have negotiated this Consent Decree,

1e party preparing it. but shall be construed as if

and any uncertainty and ambiguity shall not be

rree. This Consent Decree. and any provisions

ed unless by a written instrument signed by the

:xpress restrictions contained in this Consent

ontained in this Consent Decree shall inure to

Case No. 3:17-¢v-02793-JSC
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the benefit of and be binding upon the Parties

40.  Mailing of Documents to CBF
documents required or provided for by this C.
provided to CBE pursuant to this Consent De
electronic mail transmission to the e-mail add
transmission is not feasible. via certified U.S.

the following address:

Communities for a Better Envit
Attention: Shana Lazerow

120 Broadway, Suite 2
Richmond, CA 94804

E-mail: slazerow(@coastkeeper.

With copies sent to:

Douglas Chermak

Lozeau Drury LLP

410 12th Street. Suite 250
Oakland. CA 94607

E-mail: doug@lozeaudrury.co

Unless requested otherwise by Allied \
provided for by this Consent Decree or related
pursuant to this Consent Decree shall, to the e:
transmission to the e-mail addresses listed belc

feasible, by certified U.S. Mail with return rec
Allied Waste:
Allied Waste Systems. Inc.
Attention: Michael Caprio

3260 Blume Drive, Suite 200
Richmond. California 94806

[PROPOSED] CONSENT DECREE

1d their successors and assigns.
otices/Correspondence. Any notices or
.ent Decree or related thereto that are to be
e shall be. to the extent feasible, sent via
ses listed below or, if electronic mail

ail with return receipt. or by hand delivery to

ment

Ut

ste, any notices or documents required or
sreto that are to be provided to Allied Waste
nt feasible. be provided by electronic mail
cor. if electronic mail transmission is not

t, or by hand delivery to the addresses below:

Case No. 3:17-¢v-02793-1SC
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With copies sent to:

Thomas M. Bruen

Law Offices of Thomas
1990 North California B
Walnut Creek, CA 9495
E-mail: tbruen@tbsglaw

Notifications of communication
emailed, or postmarked and sent by firs
service. Any changes of address or adc
above for giving notices.

41.  If for any reason the DO
Consent Decree in the form presented,
modify the Consent Decree within thir
District Court. If the Parties are unabl
manner that is also acceptable to the C
null and void as well as inadmissible 2
Evidence 408 and California Evidence

42.  The settling Parties here

Judgment and submit it to the Court fc

COMMUNITIES FOR A BET

Date: M.yem e 147
7 )
/ - A s ; e
g KA e Lt
Ernesto AreVvalo
Northern California Pro
Co~ unities for a Bette

[PROPOSED] CONSENT DECREE

620

leemed submitted on the date that they are
il or deposited with an overnight mail/delivery

all be communicated in the manner described

istrict Court should decline to approve this

s shall use their best efforts to work together to
vs so that it is acceptable to the DOJ or the

y this Consent Decree in a mutually acceptable
irt, this Consent Decree shall immediately be
ient communication under Federal Rule of

tion 1152,

to this Consent Decree, Order and Final

val and entry as a final judgment.

RONMENT

stor
ment

Case No. 3:17<v-02793-JSC
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